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Introduction

According to the 2020 survey conducted by
the Australian Centre for International
Commercial Arbitration (“ACICA”),
arbitration in Australia is ‘thriving’.!

The 2010 arbitration law reforms
modernised Australia’s legal arbitration
framework and brought it in line with
international standards.? Judgments of
Australian  Courts  demonstrate  an
approach supportive of arbitral
proceedings, as well as a pro-enforcement
attitude towards foreign arbitral awards.

Australia has well-developed maritime and
admiralty laws with the Admiralty Act 1988
(Cth) (“Admiralty Act”) and the Carriage of
Goods by Sea Act 1991 (Cth) (“COGSA”)
at the pinnacle. These statutory laws
complement the arbitration framework.

Both institutional and ad hoc arbitrations
are gaining popularity® due in part to the
favourable approach of Australian Courts
exercising supervisory jurisdiction.

There is a longstanding practice in
Australia of recognition and enforcement of
arbitral awards rendered by Singaporean
arbitral tribunals, of which SCMA is
considered to be one of the most important
for maritime claims.

Overview of Australian Law on
Arbitration

Overview

Arbitration is a significant mode of dispute
resolution within the Asia-Pacific region
and Australia. ACICA reported that
between 2016 to 2019, a total of 223
arbitrations  involving an  Australian
connection were recorded, with over A$35
billion in dispute.*

International arbitration in Australia is
governed by the International Arbitration
Act 1974 (Cth) (“IAA”). In 2010, the
international arbitration regime in Australia
underwent a series of reforms aimed at
supporting arbitration which resulted in the
implementation of amendments to the IAA.
The IAA gives effect to the UNCITRAL
Model Law® and implements the New York
Convention,® which in turn governs the
recognition and enforcement of foreign
arbitration awards (discussed in greater
detail below).

Domestic arbitration is governed by state
and territory laws which have all adopted
relatively uniform legislation based on the
UNCITRAL Model Law in the form of a
Commercial Arbitration Act.” Where the
UNCITRAL Model Law applies, the
arbitration law of an Australian State or
Territory will not apply under section 21 of
the IAA8

Provisions of the IAA

Section 16(1) of the IAA gives force to the
UNCITRAL Model Law.® Subject to limited
exceptions, the provisions of the
UNCITRAL Model Law govern
international arbitration in Australia. For
example, unlike in jurisdictions such as
Singapore and Hong Kong, Article 17B of
the UNCITRAL Model Law does not form
part of Australian law'® and so in Australia,
parties are required to apply to a Court (not
the arbitral tribunal) for ex parte interim
measures, such as freezing or search
orders. All other interim measures are
permitted.

The IAA contains several provisions in aid
of arbitration proceedings that supplement
the UNCITRAL Model Law. For example,
Division 3 of Part Ill of the IAA confers
powers on the Australian Courts to make



orders assisting parties with gathering
evidence in arbitral proceedings, such as
issuing subpoenas.!! Section 23K of IAA
confers power on arbitral tribunals to order
security for costs.?? Sections 25 and 26 of
the IAA allow for an award of pre and post
judgment interest in arbitral proceedings.*®

Pro-arbitration Spirit

Australia’s integrated statutory framework
for domestic and international arbitration is
supported by a pro-arbitration approach
taken by the Australian Courts. For
example, the High Court of Australia has
recognised that the UNCITRAL Model Law
limits the power of Australian Courts to
intervene in matters governed by the
UNCITRAL Model Law except where curial
intervention is provided for by the
UNICTRAL Model Law.

Several pieces of legislation in Australia
provide for the stay of competing court
proceedings in favour of arbitration.
Section 7(2) of the IAA provides that on an
application by a party to a relevant
arbitration agreement, proceedings shall
be stayed and referred to arbitration,
provided that certain conditions are met.*®
The Federal Court of Australia has recently
exercised this power to refer a dispute in
relation to a slot charterparty to
arbitration.*® Further, the Federal Court of
Australia may stay proceedings in favour of
arbitration pursuant to section 29 of the
Admiralty Act on a condition that a ship or
property under arrest in the proceedings be
retained by the Court as security for the
satisfaction of any award or judgment that
may be made in an arbitration or in a
proceeding in the Court of a foreign
country.” The Federal Court of Australia
may also refer proceedings to arbitration
with or without the consent of the parties
pursuant to section 53A of the Federal
Court of Australia Act 1976 (Cth).18

Australian  Courts generally uphold
arbitration agreements by giving a broad
and liberal interpretation to arbitration
clauses. As an example, the High Court
upheld arbitration agreements contained in
three separate deeds which directed
parties to resolve disputes ‘under this deed’

or ‘all disputes hereunder’ by means of
arbitration.’®* The exchange of signed
letters is also sufficient evidence of a
written agreement to arbitrate as provided
under Article 7(2) of the UNCITRAL Model
Law.2°

Overview of Maritime Law in Australia
Admiralty Act

At the foundation of maritime law in
Australia is the Admiralty Act. The
Admiralty Act confers jurisdiction on the
Federal Court of Australia and the
Supreme Courts of Australian States and
Territories to hear maritime claims. The
Admiralty Act allows proceedings to be
commenced in rem against a ship or other
property?! or in personam against a person
or an organisation.??

Part Ill of the Admiralty Act provides
exclusive bases upon which an action in
rem may be brought, being maritime
liens,?® proprietary maritime claims,?
owner’s liabilities?® and demise charterer’s
liabilities.?®

A maritime lien is a charge attaching to a
ship, cargo or freight that secures certain
types of maritime claims by giving a right to
enforce a claim in a Court exercising
Admiralty jurisdiction.?” In  Australia,
maritime liens can be supported by claims
in relation to ship damage, salvage reward
and crew’'s wages.?® Claims for towage
services and supply of necessities cannot
be supported. 2° A maritime lien attaches to
the property from the moment the claim
arises and so enjoys priority over all other
charges.®® Australian Courts will only
enforce a foreign maritime lien® if it
corresponds to a maritime lien found within
the Admiralty Act. For example, this means
that maritime liens for the supply of
necessaries which are recognised in the
United States will not be regarded as
maritime liens in Australia.

‘Proprietary maritime claims’ in respect of
which in rem proceedings can be brought
(broadly) include claims involving rights of
possession and ownership of a ship.
‘General maritime claims’ include claims in



respect of damage to ships and personal
injury or personal liability as a result of a
defect in a ship,*? as well as claims for the
enforcement of or arising out of an arbitral
award made in respect of a claim referred
to in the Admiralty Act.>* Additionally,
‘general maritime claims’ may be brought
against surrogate ships, if the owner of the
surrogate ship was the relevant person
which owned or chartered, or was in
possession or control of, the first ship when
the cause of action arose.** Holders of
maritime liens do not have a right of
surrogate ship arrest as maritime liens
attach only to the ship in respect of which
the claim arises.*®

The procedure for matters under the
Admiralty Act is prescribed by the Admiralty
Rules 1988 (Cth) and is supported by the
Federal Court Rules 2011 (Cth).*® Broadly
speaking, proceedings in rem are
commenced by the filing of a writ with the
Federal Court of Australia which is required
to be served on the Respondent. The
Applicant may then apply for the arrest
warrant to be issued in respect of a ship or
property. Given the remoteness of some
ports in Australia, the Admiralty Marshal in
Australia works closely with local customs
or police officers or other suitable persons
to assist with arrests.

Limitation periods for in rem proceedings
are governed by the limitations acts of the
respective  Australian States and
Territories, or in default, are set at three
years.®” For example, in New South Wales
the limitation period for actions in rem for
recovery of crew’s wages is six years and
an action for damage as a result of a
collision or for salvage services is two
years.®® This is in line with limitation periods
set out in the International Convention on
Salvage 1989* and the International
Convention Relating to the Arrest of Sea-
Going Ships 1952, respectively.*

COGSA

Another important legislation governing
maritime law in Australia is the COGSA.
The COGSA gives effect to a modified
version of the Hague-Visby Rules.

The Australian version of the Hague-Visby
Rules, or the Amended Hague Rules,*
governs sea carriage documents for
outward-bound international carriage from
Australia.*?> The unmodified version of the
Hague-Visby Rules continues to apply to
inward-bound international carriage to
Australia from the Hague-Visby
Contracting States,* save for:

(&) inward-bound international carriage
to Australia under non-negotiable
sea-carriage documents (unless
different Rules apply by virtue of the
law of the country of shipment),* and

(b) inward-bound international carriage
to Australia from non-Contracting
States (unless sea-carriage
document incorporates other
Rules).*

It should be noted that the definition of ‘sea
carriage documents’ has been broadened
in Australia to include sea waybills and
delivery orders, in addition to bills of
lading.*®

Section 11(1)(a) of the COGSA deems the
choice of law of sea-carriage documents
relating to the carriage of goods by sea out
of Australia to be Australian law. Section
11(2)(a) of the COGSA prescribes the
compulsory choice of forum for disputes in
respect of sea-carriage documents for the
carriage of goods by sea into or out of
Australia to be Australian Courts.

Any agreement which purports to modify or
limit the compulsory choice of law and
forum is void*” and this has led to a number
of cases where Australian Courts have
struck down clauses providing for
arbitration in London.*® This was clarified
by the Full Federal Court of Australia in
Norden*® which held that an arbitration
clause in a voyage charterparty in favour of
foreign arbitration did not fall foul of section
11 of the COGSA because a voyage
charterparty was an agreement for the hire
of a ship and not a ‘sea-carriage document’
for the purposes of section 11 of the
COGSA®®

Section 11(3) of the COGSA allows parties
to agree on the choice of law applicable in



any arbitration proceedings, provided that
those arbitration proceedings take place in
Australia.

The limitation of liability provisions in
Australia are largely consistent with the
unmodified Hague-Visby Rules in that the
liability of the shipper or the carrier for loss
or damage to the goods is limited to an
amount not exceeding 666.67 units of
account per package or unit or 2 units of
account per kilogram of gross weight of the
goods lost or damaged, whichever is the
higher.*!

The Australian modification to Article 4, rule
5(a) of the Hague-Visby Rules which deals
with the limitation of liability, is to replace
the term ‘bill of lading’ with ‘sea carriage
document’® This expands the ambit of
documents in which shippers may declare
the true value and nature of goods (in
which case the declared value of goods is
taken to be their prima facie value).>® The
enumeration of items packed in a container
on the face of the sea carriage document is
used for the purposes of limitation of
liability, even if the document indicates that
the carrier does not know the number of
items packed.%*

At present, the Australian position on the
burden of proof under the Hague-Visby
Rules differs from the position in UK in
Volcafe.*® In Australia, a plaintiff bringing a
cargo claim is required to establish
negligence on the part of the defendant
carrier, which constitutes a breach of
Article 3, rule 2, before any question of
defences arises; proof of damaged goods
on arrival alone is insufficient.®® While the
Australian position was considered by the
UK Supreme Court in Volcafe and rejected,
until the High Court of Australia has an
opportunity to reconsider this issue, the
position in Great China Metal®’ remains
authoritative in Australia.®

Another notable amendment in Australia is
the extension of the period of the carrier’s
responsibility under the Amended Hague
Rules beyond tackle to tackle to the period
commencing when goods are delivered to
the carrier within a port and ending when
goods are delivered to the consignee. In

Seafood Imports,®® the Federal Court of
Australia, in recognising the extension to
the carrier’s responsibility afforded by the
Amended Hague Rules, found the carrier to
be in breach of its obligations to ‘properly
and carefully’ discharge the goods by
failing to ensure that the container in which
goods had been contained did not defrost
upon arrival at the terminal.®® In that case,
a carrier of fish from Japan to Australia was
found liable for the loss of fish which went
off as a result of the container defrosting.5!

Enforceability of Foreign Awards in
Australia

Australia adheres to the obligation
contained in Article 1l of the New York
Convention to recognise arbitral awards as
binding and to enforce them by virtue of the
provisions contained in section 8 of the
IAA,  which was proclaimed as
constitutionally valid by the High Court of
Australia.®> Subject to the exclusive
grounds upon which enforcement of arbitral
awards may be denied (mirrored from the
New York Convention),®® foreign awards
may be enforced in a Court of an Australian
State or Territory as if the award was a
judgment or order of that Court.%*

Australian Courts have a pro-enforcement
approach to foreign arbitral awards.®® For
example, the Federal Court of Australia
recently allowed enforcement of arbitral
awards that were challenged on the basis
of procedural irregularities invoking
grounds under section 8(5)(c) and (e) of the
IAA®® and on the basis that an award
arguably lacked authenticity.®’

Section 8(5) of the IAA contains an
exhaustive list of grounds upon which a
party may seek refusal of an enforcement
of a foreign arbitral award. Only two
grounds exist upon which an Australian
Court may refuse to recognise an arbitral
award in the absence of an application from
a party against whom an award is sought to
be enforced. These are: (a) if the subject
matter of the dispute is not capable of
arbitration; or (b) to enforce an arbitral
award would be contrary to public policy.®®
The term ‘public policy’is defined in the IAA
as the situation where ‘(a) the making of the



interim measure or award was induced or
affected by fraud or corruption; or (b) a
breach of the rules of natural justice
occurred in connection with the making of
the interim measure or award.’®®

Resisting enforcement of arbitral awards
on the ground of breach of public policy has
proven difficult in Australia. The public
policy ground for resisting enforcement has
been held to require a breach of
‘morality’,”® ‘fundamental principles of law
and justice’’* or ‘real unfairness or real
practical injustice’.”® Errors of law or fact
made by an arbitral tribunal are not
considered to be in contravention of public
policy in the relevant sense.”

Although proof of ‘reasonable
apprehension of bias’ is sufficient to
establish a breach of natural justice,”
Australian Courts adopt a case-by-case
approach to the assessment of bias, and
denial of natural justice arguments rarely
succeed in resisting enforcement of arbitral
awards.” Whilst serious illegality is likely to
be considered a breach of public policy in
Australia following English authorities, it is
less clear whether the illegality of a less
serious nature, such as an underlying
contract that is illegal at the place of the
seat but not at the place of enforcement,
constitutes a breach of public policy. "

The procedure for enforcing foreign arbitral
awards in Australia is adopted from the
New York Convention; this requires that a
party seeking enforcement supply to the
Court the following documents:’’

a) an authenticated original or certified
copy of the award,;

b) an original or certified copy of the
arbitration agreement; and

Cc) a translation of any parts not in
English.

An example of these procedural provisions
in action is the case of Sanum
Investments’® where the Applicant sought
leave to serve the Respondent debtors
abroad in the purported enforcement
proceedings in relation to a US$200 million
award handed by the Singapore
International Arbitration Centre. One of the

requirements for granting leave to serve an
application abroad is for the Applicant to
demonstrate a prima facie case for
enforcement of the award. Having found
that certified copies of the arbitral award
and arbitration agreements had been
tendered’”® and that an award had been
made in a New York Convention country,2°
the Court was satisfied that the Applicant
established a prima facie case for the
enforcement of the award.®! The Court left
the investigation of challenges to the
recognition and enforcement of the arbitral
award raised by the Respondents to be
considered at the final hearing. Ultimately,
the Singapore Court of Appeal in ST
Group® refused to recognise and enforce
the arbitral award because it found that the
arbitration was not seated in accordance
with the agreement of the parties.

Overall, there is a pro-enforcement attitude
towards arbitral awards in Australia
embedded in the provisions of the I1AA, and
in the approach of Australian Courts. This
is consistent with the support provided in
Australia for arbitral proceedings in a form
of limited judicial intervention and effective
supervisory jurisdiction. The enforceability
of foreign arbitration awards in Australia
would thus be of interest to those who have
obtained arbitral awards outside of
Australia and wish to enforce them against
award debtors who hold assets in
Australia.®® Australian practice in relation to
the enforcement of foreign arbitral awards
provides greater certainty to existing and
prospective parties to commercial dealings
conducted in Australia.

Institutional vs ad hoc Arbitration -
Australian perspectives

Australia’s leading arbitral institution is
ACICA. Each institution has its own set of
arbitration rules which parties may select to
be the rules governing their arbitral
proceedings. The key advantage of
institutional arbitration is the certainty
provided to the parties by the established
rules and procedures.

In contrast, in an ad hoc arbitration, instead
of an arbitral institution prescribing
arbitration rules and procedures, parties



agree on the conduct of arbitral
proceedings. The advantages of ad hoc
arbitrations are lower costs® lesser
formalities® and greater flexibility. Ad hoc
arbitrations are, therefore, suited to smaller
claims. However, without the guidance of
an institutional body, the success of ad hoc
arbitrations is significantly dependent on
the parties’ cooperation and interest in
maintaining a relationship in the future. It is
also common for parties to ad hoc
arbitrations to place greater reliance on the
supervisory jurisdiction of the national
courts®® and Australian Courts offer a
reliable impartial and rigorous system in
support of ad hoc arbitrations.

The rules governing ad hoc arbitrations in
Australia are embedded in the UNCITRAL
Model Law which is adopted by virtue of
section 16(1) of the IAA. Thus, parties have
the discretion to choose arbitrators in ad
hoc arbitrations and in the event that an
agreement cannot be reached, assistance
from the national Courts may be sought.

Section 3 of the IAA gives the term ‘arbitral
award’ the same meaning as that in the
New York Convention, which includes
‘awards made by arbitrators appointed for
each case’.®’” Accordingly, arbitral awards
rendered by ad hoc arbitral tribunals have
equal enforcement status in Australia to
that of institutional awards.

Pursuant to ACICA’s Australian Arbitration
Report 2020, most international
arbitrations  in  Australia  (including
maritime) are commenced pursuant to
SIAC or ICC Rules and are seated in
Singapore. The most favoured rules for
domestic arbitrations are ACICA Rules.
Between 2016 and 2019, disputes
involving the total value of just over $2
billion were resolved by means of ad hoc
arbitrations in Australia, which is the fourth
largest total value after ICC, UNCITRAL
and SIAC arbitrations. Australian parties
prefer UNCITRAL Rules for ad hoc
arbitrations.88

Status of SCMA Awards in Australia

The SCMA has been an increasingly
popular choice in the Asia-Pacific.®
SCMA’s arbitral awards will be recognised
and enforced in any New York Convention
country.®® Australia, being one of them, is
no exception. Singapore is a popular
arbitral seat among Australian parties, and
Singaporean arbitral awards have long
been granted recognition and enforcement
by Australian Courts.**

The SCMA Rules prescribe Singapore as
the default seat and apply UNCITRAL
Model Law,?? which resembles Australian
and global practice. Although there have
not been any reported SCMA awards
enforced in Australia recently,®® little
reason exists for not awarding the SCMA
awards the same status as arbitral awards
of other Singaporean institutions which
have long been recognised in Australia.

Conclusion

Overall, Australia is a stable and reliable
jurisdiction to arbitrate disputes and seek
enforcement of arbitral awards. Its modern
pro-arbitration approach provides certainty
in commercial dealings and preserves
party autonomy in choosing a preferred
method of dispute resolution. Australia’s
maritime and admiralty laws provide further
support for the arbitration of maritime
disputes.
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